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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

In the Matter of 

CERTAIN PLASTIC FOOD 
CONATINERS 

Inv. No. 337·TA·514 

GENERAL EXCLUSION ORDER 

The Commission has previously determined that there is a violation of 

section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in the unlawful 

importation and sale of certain plastic food containers that infringe the claim of 

u.s. Design Patent No. 415,420 ("the '420 patent"), claim 1 of U.S. Patent No. 

6,056,138 ("the '138 patent"), and claim 1 of U.S. Patent No. 6,196,404 ("the 

'404 patent"). Having reviewed the record in this investigation, including the 

written submissions of the parties, the Commission has made its determinations 

on the issues of remedy, the public interest, and bonding. The Commission has 

determined that a general exclusion from entry for consumption is necessary to 

prevent circumvention of an exclusion order limited to products of named 

persons because there is a pattern of violation of section 337 and it is difficult to 

identify the source of infringing products. Accordingly, the Commission has 

determined to issue a general exclusion order prohibiting the unlicensed 

importation of infringing plastic food containers. 
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The Commission has also determined that the public interest factors 

referenced in 19 U.S.c. §§ 1337(g) do not preclude the issuance of the general 

exclusion order, and that the bond during the Presidential review period shall be 

in the amount of 100 percent of the entered value of the articles in question. 

Accordingly, the Commission hereby ORDERS that: 

1. Plastic food containers covered by one or more of claim 1 of the 
'420 patent, claim 1 of the '138 patent, or claim 1 of the '404 
patent, or are excluded from entry for consumption, entry for 
consumption from a foreign-trade zone, and withdrawal from 
warehouse for consumption for the remaining term of the patents, 
except under license of the patent owner or as provided by law. 

2. Notwithstanding paragraph 1 of this Order, the aforesaid plastic 
food containers are entitled to entry into the United States for 
consumption, entry for consumption from a foreign-trade zone, 
and withdrawal from warehouse for consumption, under bond in 
the amount of 100 percent of the entered value of such articles, 
from the day after this Order is received by the President, 
pursuant to subsection (j) of section 337 of the Tariff Act of 
1930, as amended, until such time as the President notifies the 
Commission that he approves or disapproves this action, but no 
later than 60 days after the date of receipt of this Order by the 
President. 

3. In accordance with 19 U.S.c. § 1337(1), the provisions of this 
Order shall not apply to plastic food containers imported by and 
for the use of the United States, or imported for, and to be used 
for, the United States with the authorization or consent of the 
Government. 

4. The Commission may modify this Order in accordance with the 
procedure described in section 210.76 of the Commission's Rules 
of Practice and Procedure (19 C.F.R. § 210.76). 

5. The Commission Secretary shall serve copies of this Order upon 
each party of record in this investigation and upon the 
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· . 

Department of Health and Human Services, the Department of 
Justice, the Federal Trade Commission, and the Bureau of 
Customs and Border Protection. 

6. Notice of this Order shall be published in the Federal Register 
pursuant to section 337(j)(1)(A) of the Tariff Act of 1930 as 
amended (19 U.S.C. § 1337(j)(1)(A)) and section 21O.49(b) of 
the Commission's Rules of Practice and Procedure (19 C.F.R. 
§ 210.49(b)). 

By order of the Commission. 

~~-~ 
Marilyn R. Abbott 
Secretary to the Commission 

Issued: May 23, 2005 
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CERTAIN PLASTIC FOOD CONTAINERS 337-TA-514 

CERTIFICATE OF SERVICE 

I, Marilyn R. Abbott, hereby certify that the attached NOTICE OF FINAL DETERMINATION OF 
VIOLATION OF SECTION 337 AND ISSUANCE OF GENERAL EXCLUSION ORDER; 
TERMINATION OF THE INVESTIGATION was served upon the Commission Investigative Attorney, 
Michael Diehl, Esq., and all parties via fIrst class mail and air mail where necessary on May 27,2005. 

ON BEHALF OF COMPLAINANT 
NEWSPING INDUSTRIAL 
CORPORATION: 

David E. De Lorenzi, Esq. 
Sheila F. McShane, Esq. 
Clyde A. Shuman, Esq. 
Gibbons, Del Deo, Dolan, Griffinger 

& Vecchione 
One Riverfront Plaza 
Newark, New Jersey 07102-5496 

Steven Lieberman, Esq. 
Rothwell, Figg, Ernst & Manbeck 
1425 K Street, NW Suite 800 
Washington, DC 20004 

REPSONDENTS: 

Taizhou Huasen Household Necessities, Co., Ltd. 
aJk/a China Huasen Daily Expenses Co., Ltd. 
No. 13,247 Lane, YinShan Road 
Huaugyan, Taizhou 
People's Republic of China 

Jiangsu Sainty Corporation, Ltd. 
98 Jian Ye Road 
Nanjing, People's Republic of China 

, 

Marilyn R. bbott ecretary 
U.S. Intern . al Trade Commission 
500 E Street, SW, Room 112 
Washington, DC 20436 
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OUII 337 Investigative
History

Archivist:
Investigation No. 337-TA-514
In the Matter of Certain Plastic Food Containers
Unfair Acts in Notice: Patent Infringement
Patent, Copyright, Trademark
Nos.

U.S. Patent Nos. 6,056,138
6,196,404
D415,420

Country of Origin
(Resp./Products):

China

PARTICIPANTS
Complainant(s): Newspring Industrial Corporation, Kearny, NJ
Respondent(s): Taizhou Huasen Household Necessities, Co., Ltd. a/k/a China Huasen

Daily Expenses Co., Ltd., Taizhou, China; Jiangsu Sainty Corporation,
Ltd., Nanjing, China

ALJ: Luckern
OUII Attorney: Snotherly
GC Attorney: Diehl

PROCEDURAL HISTORY
Status before Commission: Completed
Notice of Investigation: 69 Fed. Reg. 34691 (June 22, 2004)
Type(s) of Proceeding(s) Violation
Current Phase of Proceeding: terminated

Inv. Termination Date: May 27, 2005
Published Commission
Opinions:

Pub. 3969 (December 2007)

Related Court Decisions:
Appeal Status/Result:

DISPOSITION
Disposition: Violation Found; General Exclusion Order
Unfair Acts Found: Patent
Notes Re: Disposition/Remedy: D415,420 (October 19, 2016)

6,056,138 (May 2, 2017)
6,196,404 (March 6, 2018)
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Active/Expired Remedial Order: Active
Exclusion/C&D Orders: View Order

SCHEDULE
Target Date: 05/23/2005 (11 months)
Violation Final ID Due Date: 02/23/2005
Beginning & Ending
Dates of Evidentary Hearing:

See Disclaimer
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
Washington, D.C. 

In the Matter of 

CERTAIN PLASTIC FOOD 
CONTAINERS 

Inv. No. 337-TA-514 

COMMISSION OPINION ON VIOLATION OF SECTION 337 
AND ON REMEDY, THE PUBLIC INTEREST, AND BONDING 

INTRODUCTION 

This investigation is before the Commission for determination as to remedy, the public interest, 

and bonding. This opinion also corrects two formatting and typographical errors contained in the initial 

determination (“ID”), in which the presiding administrative law judge (“ALJ”) found a violation of 

section 337 of the Tariff Act of 1930, as amended. 

BACKGROUND 

By a notice published on June 22,2004, the Commission instituted the present investigation into 

alleged violations of section 337 in the importation and sale of certain plastic food containers by reason 

of infringement of certain claims of U.S. Patent No. 6,056,138 (the “‘138 patent”); of U.S. Patent No. 

6,196,404 (the ‘“404 patent”); and of U.S. Design Patent No. D 415,420 (the “‘420 patent”). 69 Fed. 

Reg. 34691 (June 22,2004). Plastic food containers such as those claimed by the patents in issue are 

used for packaging foods from food processors, restaurants, and educational and government institutions 

with food service programs. 

On August 19,2004, complainant Newspring Industrial Corp. (“Newspring”) moved for an order 

directing that respondents Jiangsu Sainty Corporation, Ltd. (“Jiangsu”) and Taizhou Huasen Household 

Necessities, Co., Ltd. (“Taizhou”) show cause as to why each should not be found in default for failure to 

respond to the complaint and notice of investigation. Newspring also requested an order finding 
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respondents in default if they failed to show cause. On August 27,2004, the Commission Investigative 

Attorney (‘‘IA”) filed a response in support of the motion for an order to show cause, but he opposed as 

premature any finding that respondents were in default. On August 30,2004, the ALJ issued Order No. 

5, directing respondents to show cause no later than September 17,2004 why they should not be held in 

default. 

On September 9,2004, before the ALJ ruled on the motions for default, Newspring filed motions 

for summary determinations that there has been a violation of section 337 and that a domestic industry 

has been established with respect to each of the asserted patents. Newspring sought a recommendation 

for the issuance of a general exclusion order. 

On September 23,2004, the IA filed a response supporting the motions with respect to most but 

not all issues. He supported a summary determination that the domestic industry requirement had been 

satisfied as to each of the patents in issue. He also supported a summary determination that Jiangsu had 

violated section 337 with respect to each of the patents at issue. As to Taizhou, the IA supported a 

summary determination of violation as to the ‘420 patent, but not as to the ‘138 and ‘404 patents. 

On October 12,2004, the ALJ issued an ID (Order No. 7) with respect to Newspring’s motion to 

find respondents in default. Noting that neither respondent responded to the notice to show cause, the 

ALJ found the respondents in default. The Commission determined not to review the ID.’ Although 

Jiangsu and Taizhou were the only named respondents in the investigation, the ID finding them in default 

did not terminate the investigation because complainant sought a general exclusion order. Issuance of a 

general exclusion order in a default investigation requires a finding of violation on the merits. 19 U.S.C. 

On February 10,2005, the ALJ issued the subject ID (Order No. S), granting Newspring’s 

motions for summary determinations with respect to most but not all issues. Consistent with the position 

‘The notice of the determination not to review issued on November 23,2004. 
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of the IA, the ALJ determined that a domestic industry had been established with respect to each of the 

asserted patents, and that Jiangsu had violated section 337 with respect to each asserted patent as well. 

He determined that Taizhou had violated section 337 with respect to the ‘420 design patent, but found 

that a genuine issue of fact remained as to whether the accused Taizhou products infringed the ‘138 and 

‘404 utility patents. Accordingly, he denied complainant’s motion as to Taizhou in part. The ALJ also 

issued his recommendation on remedy and bonding along with his ID. He recommended the issuance of 

a general exclusion order and that the bond permitting temporary importation during the Presidential 

review period be set at 100 percent of the entered value of the infringing imported product. No party 

petitioned for review of the ID. 

On March 18,2005, the Commission issued a notice of its decision to review the ID “for the 

limited purpose of examining possible formatting and typographical errors contained on one page of the 

ID.” 70 Fed. Reg. 13206, 13206. The Commission sought comments from the parties to the 

investigation with respect to the issues under review and written submissions from the parties to the 

investigation, interested government agencies, and any other interested parties on the issues of remedy, 

the public interest, and bonding. 

On March 28,2005, the Commission received submissions from Newspring and the IA. No 

reply submissions were received. 

DISCUSSION 

LIMITED MODIFICATION OF ORDER NO. 8 I. 

As noted, the current review is limited to the text and the figure appearing on page 15 of Order 

No. 8. In response to the Commission’s notice of review, Newspring and the IA each indicated that the 

widths marked “A” and “B” on Figure 1 of page 15 of the ID are identified incorrectly.2 The IA noted 

that Figure 1 of the ID is identical to a Figure 1 appearing on (coincidentally) page 15 of Complainant 

’Newspring’s Comments at 10, LA’S Comments at 3. 
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Newspring Industrial Corp.’~ Memorandum of Points and Authorities in Support of Its Motion for 

Summary Determination Regarding a Violation of Section 337 and Remedy.3 As Newspring and the IA 

noted, Newspring subsequently filed a replacement for page.15 of its Memorandum, which page 

contained a corrected Figure 1 in which the widths “A” and ‘73’’ were re-positioned. Newspring and the 

IA indicated that the widths should be marked as they appear in Newspring’s corrected submission! 

Both parties agreed also that the reference to “Figure 1 of the ‘138 patent” in the text of page 15 of the ID 

should instead be a reference to “Figure 5 of the ‘138 patent.’I5 

Consistent with the views of Newspring and the IA, we find that the widths marked “A” and “B” 

on Figure 1 of page 15 of the ID are identified incorrectly. We further find that widths “A” and “B” are 

marked correctly in the corrected page 15 of the Newspring Memorandum. The corrected Figure 1 is 

attached hereto and is labeled “Corrected Figure 1 .” We also find that the reference to “Figure 1 of the 

‘138 patent” appearing on page 15 of the ID should instead refer to “Figure 5 of the ‘ 138 patent.” 

Accordingly, the Commission modifies page 15 of the ID by replacing Figure 1 with Corrected Figure 1, 

attached to this Opinion. It further modifies page 15 by replacing the reference to “Figure 1 of the ‘138 

patent” with a reference to “Figure 5 of the 138 patent.” 

11. REMEDY 

A. 

Where a violation of section 337 has been found, the Commission must consider the issues of 

Statutory Background and Criteria for Issuance of a General Exclusion Order 

remedy, the public interest, and bonding. With respect to remedy, the Commission may issue a remedial 

order excluding the goods of the person(s) found in violation (a limited exclusion order) or, if certain 

31A’s Comments at 3. 

4Newspring’s Comments at 10, IA’s Comments at 3. 

’Newspring’s Comments at 10, IA’s Comments at 4. 
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criteria are met, against all infringing goods regardless of the source (a general exclusion order).6 

Depending on the circumstances, the Commission’s authority to issue a general exclusion order may be 

found in section 337(d)(2) or 337(g)(2). 

Section 337(d)(2) provides that: 

The authority of the Commission to issue an exclusion from entry of articles shall be 
limited to persons determined by the Commission to be violating this section unless the 
Commission determines that-- 

(A) a general exclusion from entry of articles is necessary to prevent circumvention 
of an exclusion order limited to products of named persons; or 

(B) there is a pattern of violation of this section and it is difficult to identify the 
source of infringing products. 

19 U.S.C. 0 1337(d)(2). 

Section 337(g)(2) provides that: 

In addition to the authority of the Commission to issue a general exclusion from entry of 
articles when a respondent appears to contest an investigation concerning a violation of 
the provisions of this section, a general exclusion from entry of articles, regardless of the 
source or importer of the articles, may be issued if-- 

(A) no person appears to contest an investigation concerning a violation of the 
provisions of this section, 

(B) such a violation is established by substantial, reliable, and probative evidence, 
and 

(C) the requirements of subsection (d)(2) of this section are met. 

19 U.S.C. 0 1337(g)(2). 

Read together, section 337(g)(2) supplements the authority granted to the Commission under 

section 337(d)(2), empowering it to issue a general exclusion order when “no person appears to contest 

an investigation concerning violation of this section,” if certain conditions are met. Given that no 

respondent has appeared to contest the current investigation, the Commission’s authority to issue a 

6The Commission also has authority to issue cease and desist orders and to sanction 
parties for certain conduct. See 19 U.S.C. 0 1337(f) & (h). 

5 

Page 11 of Exhibit A-2



general exclusion order in this investigation arises under section 337(g)(2). 

The Commission has noted that the criteria of section 337(d)(2), which are incorporated into 

section 337(g)(2), “do not differ significantly” from the factors in Certain AirZess Paint Spray Pumps and 

Components Thereof, Inv. 337-TA-90, USITC Pub. 1199,216 U.S.P.Q. 465 (USlTC 1981) (“Spray 

Pumps ”). Certain Neodymium-Iron-Boron Magnets, Magnet Alloys, and Articles Containing Same, Inv. 

No. 337-TA-372, USlTC Pub. 2694 (May 1996), Comm’n Op. at 5 (“Neodymium Magnets”). In Spray 

Pumps, the Commission held that a complainant seeking a general exclusion order must show both (1) a 

widespread pattern of unauthorized use of its patented invention and (2) certain bushiess conditions from 

which one might reasonably infer that foreign manufacturers other than the respondents to the 

investigation may attempt to enter the U.S. market with infringing articles. Spray Pumps, 216 U.S.P.Q. 

465,473. The Commission stated that among the evidence which might be presented to prove a 

“widespread pattern of unauthorized use of the patented invention” would be: 

(1) a Commission determination of unauthorized importation into the United States 
of infringing articles by numerous foreign manufacturers; or 

(2) the pendency of foreign infringement suits based upon foreign patents which 
correspond to the domestic patent in issue; 

(3) other evidence which demonstrates a history of unauthorized use of the patented 
invention. 

Spray Pumps, 2 16 U.S.P.Q. 465,473. 

Among the evidence which might be presented to prove the “business conditions” 

referred to would be: 

(1) an established demand for the patented product in the U.S. market and conditions 
of the world market; 

(2) the availability of marketing and distribution networks in the United States for 
potential foreign manufacturers; 

(3) the cost to foreign entrepreneurs of building a facility capable of producing the 
patented article; 
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(4) the number of foreign manufacturers whose facilities could be retooled to 
produce the patented articles; or 

( 5 )  the cost to foreign manufacturers of retooling their facility to produce the 
patented articles. 

Spray Pumps, 216 U.S.P.Q. 465,473. 

B. The ALJ’s Recommended Determination 

In regard to the “widespread pattern of unauthorized use” criterion of the Spray Pumps test, the 

ALJ found that both respondents have been shown to infringe the ‘420 design patent. ID at 24-25. As to 

the ‘138 and ‘404 utility patents, the ALJ found that the Jiangsu products infringe and that the available 

evidence indicates that the Taizhou products infringe as well. ID at 25. The ALJ noted also that 

Newspring has filed six lawsuits in federal court asserting infringement of the three patents in issue, 

including three actions involving imported products from China or Taiwan. He noted that, in each of the 

six cases, consent judgments were entered wherein defendants expressly acknowledged infringing the 

asserted patents. ID at 25. 

With respect to the business conditions criterion of Spray Pumps, the ALJ noted that there is an 

established U.S. market for goods practicing the patents in issue, and that marketing and distribution 

networks are widely available in the United States. ID at 26. The ALJ also found it is difficult to 

determine the source of infringing goods. He noted evidence showing that foreign facilities engaged in 

plastic molding manufacturing can modify their operations to produce infringing containers at relatively 

little expense, and that molds can be created using Newspring’s own patented products. ID at 26. 

Based on these representations, the ALJ found the “widespread pattern” and “business 

conditions” criteria to be satisfied, and he recommended that the Commission issue a general exclusion 

order if its finds a violation of section 337. 
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C. Analysis and Determination 

We determine that the requirements of section 337(g)(2) for the issuance of a general exclusion 

order have been met here. As to the widespread pattern of unauthorized use criterion, the record 

indicates that unauthorized uses occurred in the importation and sale of infringing products manufactured 

by Jiangsu and Taizhou. ID at 8-19,24-25. In addition, Newspring has filed six federal lawsuits 

asserting infringement of the patents in issue. In each of the six, consent judgments were entered 

wherein defendants other than Jiangsu and Taizhou expressly acknowledged their infringement of the 

asserted patents. ID at 25. As to the certain business conditions criterion, the record shows an 

established U.S. market for goods practicing the patents in issue, and the availability of U.S. marketing 

and distribution networks for such goods. ID at 25-26. Moreover, the ALJ found it is difficult to 

determine the source of infringing goods, and there is evidence that foreign manufacturers of molded 

plastic goods can produce infringing products at relatively little expense, including using molds created 

from Newspring’s own products. ID at 26. 

The record also indicates that the remaining factors of 337(g)(2) are satisfied. Neither 

respondent has filed a response to the notice of investigation, complaint, or order to show cause why they 

should not be found in default. Because the respondents having made no filings of any kind, it is 

established that no person has appeared to contest the investigation. 

With respect to the sole remaining factor, the record indicates that a violation of section 337 “is 

established by substantial, reliable, and probative evidence.” 19 U.S.C. 0 1337(g)(2). We briefly review 

that evidence as it relates to each element of a section 337 violation. 

The ALJ found that there had been importations of the accused products, based in part on 

shipping, customs, and sales documentation obtained from Polyte, Inc., a customer of Jiangsu and 

Taizhou. ID at 5-6. The record also shows that Polyte and its owner entered into a consent judgment in a 

federal court action, in which Polyte acknowledged that it had sold imported products obtained from 
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Jiangsu and Taizhou that infringed each of the patents in issue. ID at 6. In addition, because no party 

challenged the patents, the ALJ reasonably found that the patents in issue are not invalid or 

unenforceable. ID at 8. 

The record also supports the ALJ’s conclusions as to infringement. As to the ‘420 design patent, 

the ALJ reasonably relied on the opinion of an expert and his own review in concluding that certain 

Jiangsu products are of substantially the same design as the one embodied in the ‘420 design patent, and 

that the novel features of the patent are found in the accused products as well. ID at 9. The ALJ 

reasonably relied on photographs of the Taizhou products on the company’s website in determining that 

the Taizhou products infringe the design patent as well. ID at 9. 

As to claim 1 of both the ‘138 and ‘404 utility patents, we find no reason to disagree with the 

ALJ’s claim construction (as clarified by the previously discussed modifications to page 15 of the ID). 

S e e  ID at 1 1-1 8. With respect to infringement, the ALJ reasonably concluded that the declaration of a 

Newspring witness (Dr. Druin) establishes that certain Jiangsu products infringe at least claim 1 of the 

‘138 and ‘404 patents. ID at 18. The ALJ found that an inspection of the physical samples in 

conjunction with Dr. Druin’s claim charts confirms infringement by the Jiangsu products of at least claim 

1 of each of the utility patents. ID at 18. The ALJ reasonably found that there remained a genuine issue 

of material fact as to whether the Taizhou products infringe the ‘138 and ‘404 patents. 

Finally, the record supports the ALJ’s finding that the domestic industry requirement is satisfied. 

With respect to the technical prong of the test, the ALJ found that both the Druin declaration and his own 

comparison of Newspring’s VERSAtainer products to Dr. Druin’s claim charts indicate that Newspring 

is practicing the patents in issue. ID at 20-21. As to the economic prong of the test, the record shows 

that Newspring produces the patented VERSAtainer containers at two manufacturing facilities in the 

United States. ID at 21. 

We determine that the uncontroverted records facts relied on by the ALJ are sufficient to satisfy 
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the requirement that a violation be shown by evidence that is “substantial, reliable, and probative.” 

Accordingly, we find that all the elements of section 337(g)(2) are satisfied, and determine to issue a 

general exclusion order. 

We issue a remedy in the form of a general exclusion order that is narrower in scope than the 

general exclusion orders proposed by Newspring and the IA. Consistent with the infringement findings 

of the ALJ in Order No. 8, which we adopt as modified, our order bars from entry for consumption 

plastic food containers that infringe any of claim 1 of the ‘138 patent, claim 1 of the ‘404 patent, or claim 

1 of the ‘420 patent. By contrast, Newspring and the IA proposed orders applying to imported goods that 

infringe any of claims 1-5 of the ‘138 patent, claims 1-2 and 4-9 of the ‘404 patent, or claim 1 of the ‘420 

patent. 

We decline to extend the scope of relief to products as to which the ALJ has not made a finding 

of infringement as the proposed orders would do. Because section 337(g)(2) requires a finding of a 

violation, we consider the scope of relief to be limited to the scope of the violation found, and therefore 

limit the scope of the exclusion order to goods that infringe any of claim 1 of each respective patent in 

issue.7 

III. THE PUBLIC INTEREST 

In addition to the factors discussed above, the Commission’s authority to issue any exclusion 

order is conditioned on consideration of the public interest. 19 U.S.C. 0 1337(d). Specifically, in an 

investigation in which no party appears to contest the investigation, the Commission may issue a general 

exclusion order: 

only after considering the effect of such order(s) upon the public health and welfare, 
competitive conditions in the U.S. economy, the production of like or directly 
competitive articles in the United States, and U.S. consumers, and concluding that the 

7We note that this investigation is not decided under section 337(g)( l), which, if certain 
conditions are satisfied, directs the Commission to “presume the facts alleged in the 
complaint to be true. . . .” 19 U.S.C. 0 1337(g)(l). 
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order(s) should still be issued in light of the aforementioned public interest factors. 

Commission rule 210.16(c)(l) and (2). 19 CFR 0 210.16(c)(l) and (2). The public interest analysis does 

not concern whether there is a public interest in issuing a remedial order, but whether issuance of such an 

order will adversely affect the public interest. Certain Agricultural Vehicles, Inv. No. 337-TA-487, 

Comm’n Op. at 17. 

We are not aware of any evidence on the record indicating that the issuance of a general 

exclusion order would be contrary to the public interest. The proposed order would bar entry of 

infringing plastic food containers only, and would not extend to non-infringing plastic food containers or 

food containers made of other materials. Moreover, the record indicates that U.S. demand for food 

containers can be met by Newspring and U.S. manufacturers of non-infringing plastic food containers. 

Accordingly, we determine that the issuance of a general exclusion order will not adversely affect the 

public interest. 

IV. BOND DURING PRESIDENTIAL REVIEW PERIOD 

A. 

During the Presidential review period, imported articles otherwise subject to a remedial order are 

The Statute on Bonding During the Presidential Review Period 

entitled to conditional entry under bond, pursuant to section 337(j)(3). 19 U.S.C. 0 1337(j)(3). The 

amount of the bond is specified by the Commission and must be an amount sufficient to protect the 

complainant fiom any injury. Id., 19 C.F.R. 0 21OSO(a)(3). 

B. The ALJ’s Recommended Determination 

The ALJ noted that, in setting the amount of the bond during the Presidential review period, the 

Commission “typically has considered the differential in sales price between the patented product made 

by the domestic industry and the lower price of the infringing imported prod~ct.”~ He noted also that, 

‘ID at 27 (quoting Microsphere Adhesives, Process For Making Same, and Products 
Containing Same, Including Self-stick Repositionable Notes, Inv. No. 337-TA-366, 
USITC Pub. 2949, C o m ’ n  Op. at 24). 
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Corrected Figure 1 
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where pricing information is not available, the bond may be set at 100 percent of the entered value. ID at 

27. In respect to the present investigation, the ALJ observed that there has been no discovery or 

participation by respondents and recommended a bond of 100 percent of the entered value of the 

infringing goods. 

C. Analysis and Determination 

As noted by the ALJ, the record lacks sufficient information to calculate the difference in price 

between the asserted plastic food containers and the infringing products. When the pricing information is 

insufficient, the Commission has set the amount of the bond at 100 percent of entered value.’ In 

accordance with the recommendation of the ALJ, we determine to set the bond at 100 percent of the 

entered value of infringing plastic food containers to prevent any harm to Newspring during the 

Presidential review period. 

By order of the Commission. 

Marilyn R. Abbott 
Secretary t o  the Commision 

May 23 2005 

’See Neodymium Magnets, Inv. No. 337-TA-372, USITC Pub. 2694 (May 1996), 
Comm’n Op. at 15. 
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NEWSPRING INDUSTRIAL CORPORATION, Plaintiff-Appellant, v.
SUN GEM PLASTICS ENTERPRISE CO., LIMITED, and BIING RONG
HSIU, Defendants-Appellees, and NEW MAYLINE CO., INC.,
MAYLINE ENTERPRISES, INC., JEN-HSIEN LIU, and GEORGE LI,

Defendants.

02-1450

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

66 Fed. Appx. 863; 2003 U.S. App. LEXIS 8380

May 1, 2003, Decided

NOTICE: [**1] THIS DECISION WAS
ISSUED AS UNPUBLISHED OR
NONPRECEDENTIAL AND MAY NOT BE CITED
AS PRECEDENT. PLEASE REFER TO THE
RULES OF THE FEDERAL CIRCUIT COURT OF
APPEALS FOR RULES GOVERNING CITATION
TO UNPUBLISHED OR NONPRECEDENTIAL
OPINIONS OR ORDERS.

DISPOSITION: Affirmed.

JUDGES: Before MICHEL, Circuit Judge,
FRIEDMAN, Senior Circuit Judge, and
LINN, Circuit Judge.

OPINION BY: LINN

OPINION

[*864] LINN, Circuit Judge.

Newspring Industrial Corporation
("Newspring") appeals from the denial
of its motion for a preliminary
injunction by the United States
District Court for the District of New
Jersey. Newspring Indus. Corp. v. New
Mayline Co., No. 02-2326 (WHW) (D.N.J.
May 29, 2002). Because the district
court did not abuse its discretion in

denying Newspring's motion in view of
Newspring's failure to show a
reasonable likelihood of success on
the merits of its claims, we affirm.

I

In April of 2002, Newspring became
aware that several companies,
including Sun Gem Plastics Enterprise
Company, Limited ("Sun Gem"), were
making and/or selling plastic food
containers similar to Newspring's
"VERSAtainer" products for use
primarily by Chinese restaurants. On
May 15, 2002, Newspring filed a
Complaint in which it alleged patent
[**2] infringement of United States
Design Patent No. 439,159 and United
States Patents No. 6,056,138 and No.
6,196,404; trade dress infringement
under the Lanham Act, 15 U.S.C. §
1125; and unfair competition under New
Jersey state law. On the same day,
Newspring filed a motion under 35
U.S.C. § 283 for a preliminary
injunction, a temporary restraining
order, and seizure of infringing
products and molds used to produce the
allegedly infringing products. This
application was based solely upon the
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claims of patent infringement.

[*865] After an ex parte hearing,
the court granted a temporary
restraining order and ordered seizure
of both the accused products and the
molds used in their production. After
an interim application by the
defendants to have the temporary
restraining order dissolved was
denied, a hearing was held on May 28,
2002 to decide whether a preliminary
injunction should be granted. Prior to
this hearing, Newspring sought to
amend its application for preliminary
injunction to encompass its original
trade dress and unfair competition
claims, in addition to the patent
claims. The defendants objected to
this change, stating that they lacked
[**3] time to respond adequately to
the additional issues. The hearing was
held on May 28, and the court denied
Newspring's application on the
following day.

This court has jurisdiction over
Newspring's appeal from the denial of
its motion under 28 U.S.C. §§
1292(c)(1) and 1295(a)(1). Jack
Guttman, Inc. v. Kopykake Enters.
Inc., 302 F.3d 1352, 1356, 64 USPQ2d
1302, 1304 (Fed. Cir. 2002).

II

The grant or denial of a
preliminary injunction under 35 U.S.C.
§ 283 is within the discretion of the
district court. Id. We will reverse
such a decision "only upon a showing
that the court abused its discretion,
committed an error of law, or
seriously misjudged the evidence." Id.
(quoting Globetrotter Software, Inc.
v. Elan Computer Group, Inc., 236 F.3d
1363, 1367, 57 USPQ2d 1542, 1544-45
(Fed. Cir. 2001)). A patentee applying
for a preliminary injunction must
show: "(1) a reasonable likelihood of
success on the merits; (2) irreparable
harm if an injunction is not granted;
(3) a balance of hardships tipping in
its favor; and (4) the injunction's
favorable impact on the public

interest." Amazon.com, Inc. v.
Barnesandnoble.com, Inc., 239 F.3d
1343, 1350, 57 USPQ2d 1747, 1751 (Fed.
Cir. 2001). [**4] In its analysis,
the district court focused on the
first of these factors: whether
Newspring had a reasonable likelihood
of success on the merits of its
claims.

Newspring argues that several
deficiencies in the district court's
analysis amount to an abuse of
discretion in the denial of its
motion. Specifically, Newspring argues
that the district court failed to
consider each of the three patents in
suit separately in assessing
infringement, failed to conduct a
proper claim construction, compared
the defendants' allegedly infringing
products, not with the claims of
Newspring's patents, but rather with
Newspring's own commercial products,
and confused the applicable legal
standards for design and utility
patent infringement. Newspring asserts
that these failures call for a vacatur
of the denial of its motion and a
remand of the case for further
consideration. We do not agree.

A

Newspring asserts that the district
court's failure to construe the claims
of the utility and design patents at
issue was erroneous. Determining the
proper scope of the claims of a patent
by construing the language of those
claims is, of course, the first step
in an infringement analysis. Catalina
Lighting, Inc. v. Lamps Plus, Inc.,
295 F.3d 1277, 1286, 63 USPQ2d 1545,
1550-51 (Fed. Cir. 2002) [**5] ("As
with utility patents, determining
whether a design patent is infringed
is a two-step process. First, the
court must construe the design
patent's claim."); Cybor Corp. v. FAS
Techs., Inc., 138 F.3d 1448, 1454, 46
USPQ2d 1169, 1172 (Fed. Cir. 1998) (en
banc). However, in the context of a
preliminary injunction request, we
"will not lightly intrude upon a
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district court's discretionary
decision to issue only a tentative
[*866] claim construction and to base
its resolution of a preliminary
injunction motion upon that tentative
claim construction." Jack Guttman, 302
F.3d at 1361, 64 USPQ2d at 1308. It is
apparent that the district court
conducted at least such a tentative
construction of the utility patent
claims. In citing the basis for its
ruling, the district court interpreted
those claims as follows:

The container has a lid
and a base which form a
series of three
self-reinforcing seals when
mated. A protrusion on the
lid is reinforcing the
triple seal formed between
the lid and base. The
protrusion upon the force of
the base locks the lid and
base together. The third
seal has the largest surface
area and acts as the first
line of defense against
[**6] food leakage out of
the container, and the last
line of defense against the
entry of contaminants into
the container.

Hearing Tr. at 35.

Although the court did not construe
the single claim of the '159 design
patent in a similar manner, this is of
less moment. That claim, like most
design claims, is narrow in scope and
limited to the figures of the patent:
"The ornamental design for a
rectangular stackable container
including triple sealed rim, as shown
and described." '159 patent, col. 2,
ll. 7-8. See In re Mann, 861 F.2d
1581, 1582, 8 USPQ2d 2030, 2031 (Fed.
Cir. 1988) ("Design patents have
almost no scope. The claim at bar, as
in all design cases, is limited to
what is shown in the application
drawings."). We find no error of law
in the district court's preliminary
claim construction.

B

Newspring next alleges that the
district court erred in comparing the
allegedly infringing products, not to
the claims of its patents, but rather
to Newspring's own commercial product,
the VERSAtainer. Newspring directs our
attention to the court's request
during the hearing for the
VERSAtainer: "Show me. No, show me in
the product. Because I have already
looked at your [**7] claim but I want
to see it in real life. Show me your
seals in the product." Hearing Tr. at
16. However, the fact that the
district court made reference to
Newspring's own product during the
hearing is insufficient to show that
the court erred by failing to consider
the terms of the patent claims. The
patents were in evidence, and we must
presume that the district court
considered those patents in reaching
its conclusion, particularly when the
district court stated explicitly that
"I have already looked at your claim."
Id.; see, e.g., Western Pac.
Fisheries, Inc. v. SS President Grant,
730 F.2d 1280, 1285 (9th Cir. 1984)
("We presume that the judge considers
all of the evidence."). Newspring
provides no evidence that the court
ignored the patents in suit. In fact,
during the hearing, the court
specifically stated that it had not
only looked at but also carefully
considered the claims of the patents:
"We got through all the arcane
language of the patent. That's how we
figured it out, my clerks and I. We
went through and actually went through
all of this." Hearing Tr. at 14.
Moreover, in denying Newspring's
motion from the bench, the court
stated that it had [**8] "looked at
the diagrams of the plaintiffs
patented product." Hearing Tr. at 34.
A simple request to inspect a
patentee's commercial product during a
motion hearing--for whatever
additional understanding that
inspection might provide--is
insufficient to show legal error,
particularly where the record
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indicates that the court gave careful
consideration to the patent claims.

C

Newspring further alleges that the
district court applied an incorrect
legal [*867] standard for design
patent infringement. In making such an
infringement determination, the
comparison of the claims of the design
patent to the accused product embraces
two distinct tests, both of which must
be satisfied to make out infringement:
the "ordinary observer" test, and the
"point of novelty" test. Contessa Food
Prods., Inc. v. Conagra, Inc., 282
F.3d 1370, 1377, 62 USPQ2d 1065, 1067
(Fed. Cir. 2002). The focus of the
"ordinary observer" test is whether
"in the eye of an ordinary observer,
giving such attention as a purchaser
usually gives, two designs are
substantially the same." Gorham Co. v.
White, 81 U.S. 511, 528, 20 L. Ed. 731
(1871). The district court found that
this "ordinary observer" [**9] test
was not satisfied, and based its
denial of Newspring's motion on that
determination.

Newspring alleges that the court
employed a stricter standard than is
called for in the "ordinary observer"
test. It points to the court's
statement that "it may be that I'm
more microscopically anally fixated
than others." Hearing Tr. at 7.
However, this remark was made during a
colloquy between the court and
Newspring's attorney, and no such
remark appears at that portion of the
transcript in which the court
announces the bases for its decision.
This off-the-cuff remark is
insufficient to establish that the
court abused its discretion and does
not suggest, much less support, the
proposition that the district court
employed an erroneous test.

D

Newspring argues next that the
district court seriously misjudged the

evidence, Jack Guttman, 302 F.3d at
1356, 64 USPQ2d at 1304, in concluding
that Newspring had not shown it had a
reasonable likelihood of success on
the merits of its patent infringement
claims. During the motion hearing, the
court set forth its grounds for this
conclusion with respect to the utility
patents as follows:

Then we turn to the
allegation that [**10] the
three edges have been
infringed. The three edges
to seal the product have
been sealed, have been used
as sealing efforts in the
plaintiff's product. It
appears to me that the
edges, as I asked counsel
for the plaintiff, although
there are three in number,
at least three in number
with regard to each, but
with regard to the offending
product there are four
edges, and the edges in my
determination at this point
are not identical nor are
they so similar as for me to
claim that there is
infringement.

Hearing Tr. at 37. Newspring's counsel
asserted at oral argument that the
district court based its finding of no
reasonable likelihood of success on
the merits of utility patent
infringement simply on the presence of
this additional seal, and that the
presence of an additional element in
the accused product would not avoid a
finding of infringement if that
product contained other elements
corresponding to all the limitations
of the asserted claim. This latter
comment is of course a correct legal
proposition. But we believe that the
district court, in referring to the
fourth edge, was simply referring to
the fact that the ridge present in the
accused containers effectively divided
[**11] the interior seal into two
seals, thereby reducing its surface
area, so that it was no longer
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reasonably likely to meet the literal
language of the claims. In addition,
in concluding that Newspring had not
carried its burden on the merits of
design patent infringement, the
district court relied on the presence
of an additional plane in the patented
container, as well as the difference
in the size of the circles found in
the lid of the patented container and
the allegedly infringing containers.
The court concluded that "it does not
seem to me at this point that one
[*868] would be misled or confused or
consider that these two are
substantially identical." Hearing Tr.
at 36. In short, the district court
set forth specific findings supporting
its determination, and we are not
prepared to say, on this record and in
the context of preliminary injunction
proceedings, that the district court
misjudged the evidence or otherwise
abused its discretion in failing to
find a likelihood of infringement of
the asserted patents.

E

Lastly, with respect to the trade
dress and unfair competition claims,
Newspring asserts that the district
court failed entirely to consider
these claims. It is true that the

[**12] district court made no
explicit findings on either the trade
dress or unfair competition claims.
However, Newspring appears to have
done no more than make broad
allegations of trade dress and unfair
competition violations in its
complaint, and these issues were not
discussed at the preliminary
injunction hearing. We presume, as we
must, that the district court
thoroughly considered the evidence
before it and determined that
Newspring had not shown a substantial
likelihood of success on the merits of
either claim. We decline to hold that
the court abused its discretion in
denying a preliminary injunction
motion based on claims supported by no
more than naked allegations.

CONCLUSION

The district court did not abuse
its discretion, commit an error of
law, or seriously misjudge the
evidence in concluding that Newspring
failed to show a reasonable likelihood
of success on the merits of its claims
and in denying Newspring's motion for
a preliminary injunction. We therefore
affirm.
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